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Answers to Part 1 — “Before we begin...”

The term “public trust” is used in USPAP in the following places:
PREAMBLE (opening statements):

The purpose of the Uniform Standards of Professional Appraisal Practice (USPAP)
is to promote and maintain a high level of public trust in appraisal practice by
establishing requirements for appraisers. It is essential that appraisers develop and
communicate their analyses, opinions, and conclusions to intended users of their
services in a manner that is meaningful and not misleading.

The Appraisal Standards Board promulgates USPAP for both appraisers and users
of appraisal services. The appraiser’s responsibility is to protect the overall public
trust and it is the importance of the role of the appraiser that places ethical
obligations on those who serve in this capacity. USPAP reflects the current
standards of the appraisal profession.

ETHICS RULE (opening statement):

An appraiser must promote and preserve the public trust inherent in appraisal
practice by observing the highest standards of professional ethics.

The framework of USPAP promotes public trust in appraisal practice, for the benefit of
professional appraisal practitioners. Fostering, promoting, and preserving public trust and
confidence in appraisal practice was the primary goal when USPAP was created.

For there to be public trust, the professional appraiser must fulfill: (1) an ethical obligation
to act on behalf of the public interest, and not in self-interest; and (2) an expectation to
perform their work competently.
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Answers to PART 2 — Questions SECTION ONE

Paragraph 1 — Prohibition.

An appraiser must not act in a manner that violates or contributes to a violation
of federal, state, or local antidiscrimination laws or regulations. This includes
the Fair Housing Act (FHAct), the Equal Credit Opportunity Act (ECOA), and the
Civil Rights Act of 1866.

Paragraph 2 - Requirement.

An appraiser must have knowledge of antidiscrimination laws and regulations
and when those laws or regulations apply to the appraiser or to the assignment.
An appraiser must complete an assignment in full compliance with applicable
laws and regulations.

QUESTION: An appraiser agrees to perform an appraisal assignment to provide an
opinion of value for a single-family home in Connecticut. How can an appraiser determine
which antidiscrimination laws or regulations might apply to the appraiser or the
assignment?

ANSWER: Which antidiscrimination laws are applicable to an assignment will vary based
on several factors, including the appraisal problem to be solved and the assignment’s
intended use. Although USPAP does not instruct an appraiser how to determine which
laws and regulations apply, both the Nondiscrimination section and guidance in the form of
AO-39 and AO-40 can help the appraiser with this determination.

In this example, the property is residential in nature, and is located in the State of
Connecticut. As detailed in the Nondiscrimination section and guidance, the federal FHAct
likely applies. Additionally, the appraiser should evaluate and determine the applicability of
any additional antidiscrimination state laws and regulations (and city or county laws and
regulations, if any) to the assignment. The appraiser who is competent in local law, or who
is conducting appropriate research to become competent on state and local requirements,
will discover that Connecticut has state-specific laws that are similar to but expand on
federal antidiscrimination law, including prohibitions on discrimination in residential real
estate-related transactions (including appraisals) that cover discrimination on the basis of
veteran status and erased criminal history record information. These laws also likely apply
to this assignment. The appraiser will also still need to determine whether there are
additional provisions of state laws or regulations, or any local laws or regulations, that

apply.
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Paragraph 3 — Prohibition.

1. An appraiser, when completing a residential real property assignment,
must not base their opinion of value in whole or in part on race, color,
religion, national origin, sex, disability, or familial status.

QUESTION: An appraiser is in the process of completing an appraisal and schedules an
in-person inspection with the property owner. When the appraiser meets the property
owner, the appraiser concludes that the homeowner is a member of a race that makes up
a minority of people living in the subdivision. The appraiser intentionally selects
comparable sales that she believes are owned by people of the same race as the property
owner, or in subdivisions where she believes the majority of property owners are of the
same race as the owner of the subject property. Is this permissible under the
Nondiscrimination section?

ANSWER: No, this is not permissible. In this example, the appraiser took race into
consideration when selecting comparable sales. By doing so, the appraiser based the
opinion of value at least in part on race. The appraiser’s selection of comparable sales
should not have been affected by the race or perceived race of the property owner in any
way.

This concern would equally apply even if the appraiser had not been greeted by the
property owner, but instead guessed or surmised the property owner’s race based on
photographs or personal effects in the home, or other facts about the home, that, to the
appraiser, seemed to indicate the race of the homeowner.

Paragraph 4 — Information.

Comment: The FHAct prohibits discrimination in residential real estate
appraisals on the basis of race, color, religion, national origin, sex,
disability, or familial status. Under the FHAct, an appraiser may not use or
rely upon information relating to these protected characteristics, with
limited exceptions.

QUESTION: Does demographic information relating to race (such as Census data)
constitute “information relating to” a protected characteristic?

ANSWER: Yes. Demographic data about a protected characteristic, such as Census data
providing the racial composition of a neighborhood or of a defined geographic area,
constitutes information relating to a protected characteristic.

Using or relying upon such demographic data in the context of a residential real property
assignment is prohibited, unless it falls under an explicit exception in the FHAct and any
other applicable laws or regulations. For guidance related to this topic, see AO-40.

This will be explored further in Exercises 3, 4, and 5.
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Paragraph 5 — Information.

The FHAct can be violated through disparate treatment (treating
individuals of one protected group differently from and less favorably than
others not in that protected group) and disparate impact (employing
neutral policies or practices that disproportionately harm members of a
protected group, except when those policies or practices are justified and
there are no less disproportionate policies or practices that could be used
instead).

QUESTION: An appraiser works in an area that has a mix of styles of home. Many homes
are tract housing, but some homes are custom-built or historically significant. All else being
equal, the appraiser generally spends 20-30 minutes inspecting tract housing that has not
been significantly remodeled, and generally spends an hour inspecting the custom or
historic homes. Does this constitute impermissible disparate treatment?

ANSWER: No, this does not constitute impermissible disparate treatment. Disparate
treatment involves treating individuals who share a particular protected characteristic (i.e.,
members of a particular protected group) differently from individuals who do not share that
protected characteristic (i.e., people who are not members of that protected group), in
whole or in part because of their protected characteristic. An appraiser does not need to
inspect all subject properties in exactly the same manner to avoid discriminatory disparate
treatment, and differences between and among different properties can justify differences
in how an appraiser approaches an assignment. If an appraiser only needs 20-30 minutes
to properly inspect a property and gather the information needed to develop a credible
opinion of value, then only spending the necessary time is not a USPAP violation.

However, an appraiser cannot use differences in property types to pretextually and
purposefully treat a client or property owner differently because of the client or property
owner’s race or other protected characteristic, including in how the appraiser makes
scope-of-work decisions. This would constitute disparate treatment. This is true even if the
appraiser justifies those decisions on other grounds (i.e., engages in pretext). Here, if the
appraiser chose to conduct a 20-minute inspection because of the race of the homeowner,
while claiming that this decision was driven by the fact that the subject property is tract
housing, that would constitute pretext prohibited under the Nondiscrimination section.

In other words, making an incorrect scope of work decision can be not only a violation of
the SCOPE OF WORK RULE, but also could, when based on race or another protected
characteristic, result in impermissible disparate treatment and pretext.

Paragraph 6 — Information.

Section 1981 of the federal Civil Rights Act of 1866 prohibits many forms

of discrimination with respect to the making and enforcement of contracts,
and Section 1982 of the same law prohibits discrimination with respect to
the purchasing, leasing, selling, holding, and conveyance of real and
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personal property. The Civil Rights Act of 1866 applies to real property
appraisals, in addition to personal property and other appraisals.

QUESTION: An appraiser agrees to perform assignments for white clients but refuses all
assignments from potential clients who are Black. Does this potentially violate USPAP?

ANSWER: Yes, this potentially violates USPAP. USPAP requires an appraiser to act in a
manner that does not violate the Civil Rights Act of 1866. As explained in Paragraph 6,
Section 1981 of the Civil Rights Act states prohibits many forms of discrimination with
respect to the making and enforcement of contracts. A refusal to contract with clients of a
particular race, because of race, violates this law and therefore USPAP.

Paragraph 8 — Information.

Comment: ECOA prohibits discrimination in any aspect of a credit
transaction on the basis of race, color, religion, national origin, sex, marital
status, age, source of income, or the good-faith exercise of any right under
the Consumer Credit Protection Act in any aspect of a credit transaction,
with limited exceptions. An appraisal used in connection with a credit
transaction is an aspect of the credit transaction.

QUESTION: An appraiser has agreed to perform an appraisal of an asset that is intended
to be used as collateral in connection with a credit transaction for a business loan. Must
the appraiser follow the requirements of ECOA?

ANSWER: Yes. The intended use of this assignment is in connection with a credit
transaction (a business loan). Paragraph 1 of the Nondiscrimination section requires that
an appraiser “not act in a manner that violates or contributes to a violation of
antidiscrimination law.” Because the intended use of this assignment is in connection with
a credit transaction, if the appraiser does not follow the requirements of ECOA, the
appraiser will be contributing to a potential ECOA violation on the part of the creditor. As
such, the appraiser must follow the antidiscrimination requirements in ECOA.

Additionally, Paragraph 7 of the Nondiscrimination section reflects the requirements of
ECOA and requires that appraisers not base an opinion of value in whole or in part on the
characteristics that are protected under that law. Were the appraiser not to follow ECOA’s
requirements, the appraiser would violate both Paragraph 1 and Paragraph 7 of the
Nondiscrimination section.

QUESTION (PART 2): Assume the appraiser has completed the appraisal in compliance
with USPAP and applicable laws and regulations, and has not based the opinion of value
in whole or in part on any of the protected characteristics listed in Paragraph 7.
Unbeknownst to the appraiser, the creditor—after receiving the appraisal report—decides
to inappropriately deny the loan because the borrower had contested several charges
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made on a credit card account (which is a right protected under the Consumer Credit
Protection Act). Has the appraiser contributed to an ECOA violation?

ANSWER: No. Although the creditor might have illegally discriminated on the basis of the
borrower’s exercise of rights under the Consumer Credit Protection Act (i.e., contesting
credit card charges), because the appraiser acted appropriately, the appraiser has not
contributed to a violation by the creditor. Put another way, if the appraiser complied with
USPAP and did not take any actions that would give rise to a violation on the part of the
creditor, then the creditor’s separate and independent actions will not retroactively give
rise to a violation on the part of the appraiser.

Paragraph 10 — Information.

Comment: State and local laws may expand upon federal
antidiscrimination requirements to protect additional characteristics and/or
prohibit additional practices. The specific laws and regulations that are
applicable to an appraiser or an assignment will vary.

ILLUSTRATION: New York State and New York City both have antidiscrimination laws. These laws
are largely duplicative of federal antidiscrimination laws and regulations, but they include some
provisions that are more protective than federal law. For example, New York state law prohibits
certain forms of discrimination in housing and credit on the basis of military status, status as a
victim of domestic violence, and other protected characteristics. New York City law also prohibits
certain forms of discrimination on the basis of occupation, status as a victim of domestic violence or
victim of sex offenses or stalking, and other characteristics. An appraiser completing an assignment
in New York City will need to be aware of and comply with applicable provisions from New York City,
New York State, and federal laws and regulations (see Paragraph 2 of the ETHICS RULE).

Answers to PART 2 — Questions SECTION TWO

Paragraph 13 — Information

Comment: Within the context of the Nondiscrimination section of the ETHICS
RULE, “person(s)” includes but is not limited to:

e a property or asset owner;

e apurchaser or potential purchaser of a property or an asset;

e an individual who might derive benefit from or use a property or an

e asset;
e aclient, representative or agent of a client, or any other intended user;
or

e the inhabitants of a geographic area.
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QUESTION: An appraiser agrees to perform an appraisal assignment to develop an
opinion of value for a piece of Mexican folk art where the intended use is a personal use
by the owner of the art. The art is owned by a Mexican-American art collector. Is it
permissible under USPAP for the appraiser to develop and report an opinion of value that
is based in part on the owner’s race/ethnicity?

ANSWER: Under the facts provided, it would not be permissible. Although it is unlikely that
any federal antidiscrimination law or regulation applies in this appraisal assignment,
Paragraph 12’s “Opinion of Value” prohibition does not depend on the applicability of any
law or regulation. The owner of a property or asset is a person who is protected under
USPAP’s Nondiscrimination section, so the appraiser must not base their opinion of value
in whole or in part on the owner’s race or ethnicity. The only exception, discussed in
connection with Paragraph 18 below, is if use or reliance upon the protected characteristic
is not prohibited by law and is essential to the assignment and necessary for credible
assignment results. Under the facts provided, the owner’s race or ethnicity is not in any
way relevant to the value of the art. As such, the exception does not apply, and USPAP
does not permit the appraiser to use or rely upon the owner’s race or ethnicity in the
assignment. See AO-39 for additional details.

QUESTION: An appraiser has agreed to perform an appraisal assignment to develop an
opinion of value for a first edition of Jane Austen’s Pride and Prejudice. The appraiser
believes that buyers and collectors of Jane Austen books and memorabilia tend to be
women. What concerns could be raised by the appraiser including a statement to that
effect in the appraisal report?

ANSWER: Under USPAP, an appraiser is prohibited from developing and/or reporting an
opinion of value that is based in whole or in part on the protected characteristic of a
purchaser or potential purchaser of an asset, and is also prohibited from performing an
assignment with bias. A statement that buyers or collectors of Austen-related property tend
to be women raises questions about whether and why the appraiser viewed that
information as relevant when developing the opinion of value, which lead to a concern that
the appraiser has violated USPAP by basing the opinion of value in whole or in part on
potential buyers’ gender. The statement could also serve as an indication of prohibited
bias.

Under the ETHICS RULE, an appraiser may only use or rely upon the protected
characteristics of the buyers (or any other person(s)) in the market if it is not prohibited by
law, and only to the extent that such use or reliance is essential to the assignment and
necessary for credible assignment results. As with the prior question and answer, under
the facts provided, there is no reason to believe that the gender of potential buyers meets
this standard.

The same concerns do not necessarily arise if the appraisal report includes information
noting that Austen herself was a woman or the fact that she is viewed as a historically
important woman novelist.
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Paragraph 14 — Prohibition

2. An appraiser must not base an opinion of value upon the premise that
homogeneity of the inhabitants of a geographic area is relevant for the
appraisal.

ILLUSTRATION: In 1977, the American Institute of Real Estate Appraisers (AIREA), along
with several other entities, reached a settlement with the United States requiring AIREA to
adopt a policy statement that it “is improper to base a conclusion or opinion of value upon
the premise that the racial, ethnic, or religious homogeneity of the inhabitants of an area or
a property is necessary for maximum value.”

To base an opinion of value in whole or in part on the premise that homogeneity of
inhabitants of a geographic area is relevant for the appraisal is, in essence, to discriminate
on the basis of those inhabitants’ homogeneous (or lack of homogeneous) characteristics.

For example, if an appraiser developed an opinion of value that was based on the fact that
the subject property is located in a neighborhood where all of the inhabitants are of one
religion, the appraiser has violated Paragraph 14.

Paragraph 15 — Prohibition

3. An appraiser must not perform an assignment with bias with respect to the
actual or perceived race, ethnicity, color, religion, national origin, sex,

sexual orientation, gender, gender identity, gender expression, marital
status, familial status, age, receipt of public assistance income, or

disability of any person(s).

QUESTION: An appraiser is inspecting a home as part of an appraisal they are completing
in connection with a mortgage refinance. He conducts the inspection in the presence of
the homeowner. In the home, there are photographs of the homeowner and his husband.
The appraiser concludes that the homeowner is LGBTQ+. While walking through the
home, the appraiser begins talking to the homeowner about the fact that the appraiser
opposes gay marriage. What concerns might this raise regarding the appraiser’s
compliance with USPAP?

ANSWER: The appraiser’s comments about his opposition to gay marriage indicate a
potential bias against LGBTQ+ individuals. Regardless of the how the appraiser completes
the appraisal assignment after this conversation, indicating a bias can raise concerns
about possible discrimination and about the appraiser’s compliance with USPAP’s
prohibitions against bias. Although USPAP does not direct how an appraiser does (or does
not) choose to start, contribute to, or engage in conversations, it does prohibit completing
an assignment with bias.

Not all conversations that an appraiser might engage in raise concerns about bias.
Although the negative comments about gay marriage, in this context, can suggest
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impermissible bias, if the appraiser and the homeowner had a conversation or social
exchange about shared interests or about the homeowner’s background—possibly, for
example, how the homeowner and his husband met, or other questions that did not
indicate a negative view of the homeowner’s protected characteristics—this most likely
would not raise any concerns about the appraiser’s compliance with USPAP or any
suggestion of possible bias.

Paragraph 16 — Prohibition

4. An appraiser must not use or rely upon another characteristic as a pretext
to conceal the use of or reliance upon race, ethnicity, color, religion,
national origin, sex, sexual orientation, gender, gender identity, gender
expression, marital status, familial status, age, receipt of public assistance
income, or disability of any person(s), when performing an assignment.

QUESTION: An appraiser often completes appraisals in two contiguous census tracts:
Census Tract A and Census Tract B. The appraiser collects demographic data and knows
that the demographic data for Census Tract A indicates the population is 85% Native
American and Census Tract B’s population is 90% Asian. The demographic information
also contains information on crime rates. Per the data, the crime rates for both census
tracts are essentially the same.

The appraiser completes an assignment in Census Tract A and an assignment in Census
Tract B on the same day. In the appraisal report for the subject property in Census Tract A,
the appraisal report includes lengthy information related to crime statistics, and the stated
conclusion that these facts indicate this is a “high crime area.” There is no such reference
in the report for Census Tract B. In fact, the appraiser rarely mentions crime in appraisal
reports for properties in Census Tract B.

What facts about this scenario indicate a possible violation of USPAP?

ANSWER: The inclusion of crime-related information in the appraisal report for the subject
property in Census Tract A, compared to the omission of such information from the
appraisal report in Census Tract B, suggests that the appraiser has used crime as a
pretext for the consideration of race. The fact that the appraiser rarely mentions crime in
appraisal reports for properties in Census Tract B supports this conclusion, especially
because the crime rates are not meaningfully different, and thus, are not likely to have a
meaningfully different effect on values. Although crime rates are not a protected
characteristic, it is a violation of USPAP to use or rely upon a nonprotected characteristic
as a pretext for using or relying upon race. It is also a legal violation to base an opinion of
value for a home in whole or in part on race.

Additionally, a description of a location as in a “high-crime area” is often a code word or

phrase that is used to signal race or ethnicity. This is especially true if it is not supported
by relevant crime statistics and information that properly explains and contextualizes the
use of the word “high” in the phrase “high-crime” area.
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It is important to note that this same reasoning would apply even if the census tracts were
not contiguous. The fundamental issue is not the proximity of the two geographic areas,
but rather the reference to crime. The conclusion that the appraiser has based their
opinion on race, but has pretextually referred to crime, would be even stronger if it turned
out that the appraiser referred to crime more frequently in appraisals for properties in
Census Tract A than in Census Tract B as an overall matter, and/or referred to crime more
frequently in other areas with significant Native American populations compared to those
without.

Paragraph 17 — Information

Comment: Where an antidiscrimination law or regulation applies to the appraiser
or the appraiser’s assignment, the practices described in 1-4 immediately above
may also be prohibited by applicable antidiscrimination law, including the FHACct,
ECOA, and the Civil Rights Act of 1866. Any practice prohibited by an applicable
antidiscrimination law or regulation is also prohibited by the preceding
requirements of the Nondiscrimination section.

QUESTION: An appraiser has agreed to perform an assignment to develop an opinion of
value of a duplex where the appraisal will be used as part of a mortgage application. If the
appraiser were to base the opinion of value in whole or in part on the perceived race of the
homeowner, which USPAP prohibitions and requirements and which laws and regulations
might the appraiser have violated?

ANSWER: The facts provided describe a situation involving the appraisal of residential
real property for which the intended use is in connection with a credit transaction. In this
circumstance, both the FHAct and ECOA apply to the appraiser or to the assignment.
Sections 1981 and 1982 of the Civil Rights Act also apply, potentially in addition to state
and/or local law, depending on the jurisdiction. This means that the following paragraphs
of the Nondiscrimination section apply to the assignment:

Paragraphs 1 and 2, which provide general prohibitions and requirements regarding
compliance with antidiscrimination laws;

Paragraph 3, which provides prohibitions for residential real property assignments;
Paragraph 7, which provides prohibitions for assignments for credit transactions;

Paragraph 9, which provides general prohibitions relating to state and local
antidiscrimination laws and regulations;

Paragraphs 12 and 14-16, which provide additional prohibitions and requirements
independent and separate from provisions that are dependent on the type of property or
intended use of the assignment.

Paragraphs 4, 5, 6, 8, 10, 11, 13, and 17 (which are comments providing additional
information) may be helpful in determining how the appraiser can comply.
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Paragraphs 18 and 19 provide requirements and information regarding exceptions, which
might or might not apply depending on the specifics of the assignment and assignment
conditions.

Answers to PART 2 — Questions SECTION THREE

Paragraph 18 — Exception

If an assignment does not involve residential real property and the intended use
is not in connection with a credit transaction, the FHAct and ECOA do not apply.
If the FHAct and ECOA do not apply, and no other law or regulation prohibits the
use of or reliance upon a protected characteristic, then the use of or reliance
upon that characteristic is permitted only to the extent that it is essential to the
assignment and necessary for credible assignment results.

Paragraph 19 — Information

Comment: Where the FHAct, ECOA, or another antidiscrimination law or
regulation applies, any use of or reliance upon a protected characteristic must be
expressly permitted by applicable laws or regulations.

ILLUSTRATION: Housing for older persons is an example of a circumstance where use of
or reliance upon an otherwise protected characteristic is expressly permitted. Under the
FHACct, there is an exception for consideration of familial status (which is otherwise
protected under the FHAct) for housing for older persons. Therefore, when appraising, for
example, housing for individuals who are 55+ that meets the definition for age-restricted
housing under the FHACct, it does not violate USPAP to use or rely upon familial status
when developing or reporting an opinion of value, assuming that information is essential to
the assignment and necessary for credible assignment results. Refer to AO-39 for
additional explanation regarding the exception.

QUESTION: An appraiser is developing and reporting an opinion of value for a work of art
believed to be traditional Jewish paper cutting, a form of Jewish folk art. May the appraiser
consider the religion of the artist or craftsman when developing and reporting the opinion
of value? May the appraiser look to other works of Jewish folk art to help develop and
report the opinion of value?

ANSWER: The answer to both questions is likely yes, assuming no state or local law
particular to the appraiser’s jurisdiction would prohibit the conduct (which is unlikely) and
that use of or reliance upon the religion of the artist or craftsman is essential to the
assignment and necessary for credible assignment results. Unlike the example given
above regarding the ethnicity of the owner of a work of Mexican folk art, the characteristics
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of the artist or craftsperson might be necessary to consider when determining if a work is
legitimately one of Jewish Folk Art.

Assuming there is a distinct market for Jewish Folk Art, and the appraiser appropriately
determines that the value of the subject property should be determined by reference to
sales of other, similar works of Jewish Folk Art, it would not violate USPAP for the
appraiser to look to such works when developing and reporting the opinion of value.

However, the appraiser must be mindful only to use or rely upon this information if it is, in
fact, essential to the assignment and necessary for credible assignment results.

Answers to PART 2 — EXERCISES

Exercise 1

Paragraphs 3, 4, 12, 13, 15, and 16 are particularly relevant to this Exercise.

A number of phrases in the appraisal report have historically been used as coded language that
stands in for race or ethnicity, or can be understood as code words that signal or serve as a
pretext for the consideration of race, ethnicity, or other protected characteristics. This is especially
true if no further factual or objective information or context is given and the report does not contain
additional information explaining what is meant. These phrases include “up-and-coming area,”
“diverse school system,” “pride of ownership,” “well-maintained,” “high-crime area,” “desirable”
area, and the reference to churches. These phrases would alert the review appraiser that the
report might have misleading information in it, and the presence of these code words in the
appraisal report can be one type of evidence that indicates potential discrimination in violation of
USPAP and antidiscrimination law.

e “Up-and-coming area” can be inappropriately used to refer to changing racial or ethnic
demographics of a neighborhood or other geographic area.

¢ Referring to a “diverse school system” can serve as a pretext to refer to the racial or
ethnic demographics of a neighborhood, and to indicate a preference for or against an
area that is racially or ethnically diverse.

o “Pride of ownership,” without further context or objective explanation, is a subjective
term that can be inappropriately used to indicate race, ethnicity, or other protected-
class status.

e “Well-maintained,” without further context or objective explanation, is a subjective term
that can be inappropriately used to indicate race, ethnicity, or other protected-class
status.

e Reference to a “high-crime area” can be a pretext for race, ethnicity, or other
protected-class status.
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o “Desirable” is a subjective term that can indicate bias for or against particular
protected classes.

o Areference to churches can indicate that the appraiser considered the religion of the
inhabitants of the neighborhood.

These phrases lead to questions about the appraiser’s intent and/or competency. Subjective
phrases cause particular concern. Some of these phrases, like “high-crime area,” if not qualified
by objective statistics and explanation for why the area is “high” in crime relative to other areas,
are especially strong indicators of impermissible discrimination. Terms such as “pride” or
“desirable” raise questions about what indicates pride or what makes a property (or
neighborhood) desirable; although phrases like this can always raise questions, if they are used
they should be accompanied by the objective details necessary to explain their meaning and why
they are part of the basis for the appraiser’s opinion of value. The types of language used in the
appraisal report in this exercise have been used as evidence of discrimination by regulators and
courts.

Exercise 2

Paragraphs 1, 2, 7, 8, 9, 12, 15, and 16 are particularly relevant to this Exercise.

The assignment is intended to be used in connection with a credit transaction (a business loan).
Therefore, in order to comply with the ETHICS RULE’s requirement that you not act in a manner
that violates or contributes to a violation of antidiscrimination law, you must follow the
requirements of ECOA. If you do not follow ECOA’s requirements when developing and reporting
your opinion of value, and the lender relies on your appraisal in connection with the loan, you will
have contributed to an ECOA violation on the part of the lender. Additionally, you must follow the
requirements in Paragraph 7 of the Nondiscrimination section, which, consistent with ECOA,
requires that you not base your opinion of value in whole or in part on characteristics protected
under that law.

In addition, you must comply with all requirements of the Nondiscrimination section that do not
depend on the type of assignment or type of subject property (i.e., all paragraphs except for
Paragraph 3), including the prohibition on developing and/or reporting an opinion of value that, in
whole or in part, is based on the actual or perceived race, ethnicity, color, religion, national origin,
sex, sexual orientation, gender, gender identity, gender expression, marital status, familial status,
age, receipt of public assistance income, or disability of any person(s). You also must not
pretextually refer to another characteristic to conceal your use of or reliance upon any of those
characteristics or perform your assignment with bias with respect to any of those characteristics.

Whether state and local laws exist that are applicable would depend on the laws of the relevant
state and local jurisdictions.
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Exercise 3

Paragraphs 1, 2, 7, 12, 16, and 18 are particularly relevant to this Exercise.

As a general matter, you cannot base your opinion of value on, or use or rely upon, demographic
information related to a protected characteristic such as race or ethnicity absent exceptional
circumstances as provided in Paragraph 18 of the Nondiscrimination section. In the scenario
provided, the intended use of the assignment is in connection with a credit transaction, so you
must follow ECOA’s requirements in order to comply with USPAP’s requirement that you neither
violate nor contribute to a violation of antidiscrimination law (see Paragraph 1 of the
Nondiscrimination section). The facts presented in this scenario provide no basis to believe there
is an exemption to ECOA'’s protections that applies here, so the USPAP exception does not apply.
Therefore, you cannot use or rely upon information related to race or ethnicity, or base your
opinion of value in whole or in part on information related to race or ethnicity.

Although the Nondiscrimination section does not necessarily prohibit using or relying upon the
other types of information in the report, the use of that information must be consistent with the
other requirements of USPAP. For example, you may only use information about population
growth trends if doing so is necessary for credible assignment results. However, you may not use
or rely upon information about population growth trends (or any other information that is unrelated
to a protected characteristic) as a pretext for using or relying upon race or ethnicity (see
Paragraph 16).

In general, whenever the intended use of assignment results is in connection with a credit
transaction (regardless of whether or not the assignment is a commercial assignment), you will
not be permitted to use or rely upon information related to race or ethnicity, or base your opinion
of value on race or ethnicity, including demographic information about those characteristics. Doing
so would violate the prohibition in Paragraph 1 on contributing to violations of antidiscrimination
law because ECOA applies to credit transactions. It would also violate the requirements of the
exception in Paragraph 18, which permits use of or reliance upon a protected characteristic only
in certain circumstances where not prohibited by law. See Paragraphs 18 and 19 of the
Nondiscrimination section and AO-39 for additional information.

Exercise 4

Paragraphs 1, 2, 7, 12, 15, and 16 are particularly relevant to this Exercise.

The inclusion of all the available demographic information in your report, including information
relating to race and ethnicity, raises concerns regarding your compliance with USPAP and
applicable law, regardless of whether you in fact used or relied upon that information when
developing your opinion of value. Although the inclusion of this information does not on its face
constitute discrimination, or establish that you have engaged in impermissible discrimination,
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including this information in your report suggests that you viewed the information as relevant to
your opinion of value. Its presence in your report therefore indicates that the information could
have been a basis for your opinion of value, either in whole or in part. If it was, then you have
violated Paragraphs 7 and 12 of the Nondiscrimination section. On the other hand, if you did not
use or rely upon the demographic information you have included in your appraisal report, and it
does not provide any basis for your opinion of value, then its presence in your report is potentially
misleading.

Exercise 5

Paragraphs 12, 16, and 18 are particularly relevant to this Exercise.

This scenario no longer involves an assignment where the intended use is in connection with a
credit transaction. Although this means that you no longer need to follow ECOA, Paragraph 12 of
the Nondiscrimination section still applies. That provision prohibits you from basing your opinion of
value in whole or in part on demographic information related to race or ethnicity unless the
exception in Paragraph 18 applies. Nothing about the facts provided in the scenario suggest that
racial or ethnic demographic data is essential to the assignment or necessary for credible
assignment results. Therefore, the exception does not apply, and you cannot use or rely upon this
information when developing your opinion of value related to the feasibility study.

Using the demographic information related to median income and population growth trends as a
basis for your opinion of value might be permissible, if doing so is necessary to credibly complete
the feasibility study of the property and daycare operation in the given location. However, under
Paragraph 16 of the Nondiscrimination section, you still cannot use or rely upon this information
as a pretext to conceal using or relying upon information related to race or ethnicity.

Exercise 6

Paragraphs 3, 12, 15, and 16 are particularly relevant to this Exercise.

References to Section 8 housing have historically been used, and often still are used, as coded
language that refers to or signals race or ethnicity. This coded meaning is rooted in stereotypes
about who lives in subsidized housing and who benefits from government subsidy programs. As
such, the reference in your appraisal report raises a question as to why you felt it necessary to
mention Section 8 housing, and whether you are intending to communicate something related to
race or ethnicity. Although there are circumstances in which an appraiser will need to answer
legally allowed and appropriate intended user questions related to the topic of Section 8 housing,
the facts in this scenario do not suggest that this is one of those cases.

Beyond race and ethnicity, under Paragraph 12 of the Nondiscrimination section, you may not
develop or report an opinion of value that is based on the receipt of public assistance income of
any person or persons, unless the exception in Paragraph 18 of USPAP applies. “Persons”
includes the inhabitants of a geographic area, as explained in Paragraph 13. The facts presented
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do not provide a reason to believe that the existence of subsidized housing is relevant to or a valid
factor for the value of the apartment complex, much less essential to the assignment or necessary
for credible assignment results. As such, the exception in Paragraph 18 does not apply in the
scenario provided.

In the context provided, your reference to Section 8 buildings in the area could be coded language
that serves as a reference to protected characteristics, or serve as a pretext for using or relying
upon race and/or ethnicity, which violates Paragraph 16 of the Nondiscrimination section. It also
suggests that you may have based your opinion of value in part on information related to the
receipt of public assistance, which is prohibited under Paragraph 12. Additionally, Paragraph 15 of
the Nondiscrimination section prohibits you from performing an assignment with bias with respect
to certain protected characteristics, including actual or perceived race, ethnicity, or receipt of
public assistance income. For the same reason that referring to Section 8 can raise concerns
about code words and pretext, such reference also potentially indicates a bias relating to
members of a particular racial and ethnic group, or individuals who receive public assistance.

Although a reference to the existence of Section 8 housing in the vicinity of a subject property will
not always indicate impermissible discrimination or a USPAP or legal violation, this is the type of
language (like “high-crime area” and other examples included in AO-39 and Exercise 1) that often
has functioned as a code word or phrase, and therefore is often seen as evidence of
discrimination. Additional inadequacies in your report, like adjustments in the sales comparison
approach that are unexplained and not supported with relevant data and logic, increase the
likelihood that a client, a review appraiser, a regulatory enforcer, a court, or some other body will
conclude that your reference to Section 8 housing is pretextual or that you have engaged in
discriminatory conduct.

Exercise 7

Paragraphs 3, 12, and 18 are particularly relevant for this Exercise.

This scenario presents a context in which information related to Section 8 programs is far less
likely to serve as an indication that you have violated the Nondiscrimination section or applicable
law than Exercise 6, and referring to Section 8 housing in the vicinity of the subject property does
not raise the same concerns. As detailed in AO-39, when there is a government system that in
effect requires the consideration of some protected characteristic in order to function, an appraiser
may be permitted to use or rely upon information related to that protected characteristic in related
assignments under the exception in Paragraph 18 of the Nondiscrimination section. Subsidized
housing programs, similar to DBE business programs, represent such a case.

Because the subject property being appraised qualifies for and is part of a Section 8 housing
program, it is likely that the exception in Paragraph 18 of the Nondiscrimination section applies
because it is essential to the assignment and necessary for credible assignment results for you to
use or rely upon information relating to subsidized housing in the area. This could include, for
example, the supply and demand for such housing.
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Even in a situation where the assignment conditions and intended use permit or require you to
include factors related to Section 8 or other subsidized housing programs, any reference to those
programs should be made in a manner that makes clear why those factors are necessary and
appropriate to consider. Without appropriate context and explanation, the potentially coded nature
of references to Section 8 could still lead to a conclusion that the reference indicates potentially
prohibited discrimination.

Exercise 8

Paragraphs 1, 3, 12, 14, and 15 are particularly relevant to this Exercise.

Yes, your selection of comparable properties under the facts provided could potentially indicate
that you violated USPAP. The scenario presented involves five appraisals with the same intended
use, in the same historic district, for properties with similar relevant characteristics. The different
way you approached the appraisal problem to be solved for the property owned by a Black
homeowner can indicate that you considered the race of the homeowner in deciding how to select
comparable properties for your analysis. In particular, the use of comparable properties from
Black neighborhoods for only the one appraisal could suggest that you took race into account in
determining which properties should be considered comparable to the subject property. This
would constitute basing your opinion of value in part on race, in violation of USPAP and the FHAct
(see Nondiscrimination section Paragraphs 1, 3, and 12; AO-39). If the intended use were in
connection with a credit transaction, this could also contribute to an ECOA violation on the part of
the creditor involved, and additional USPAP violations (see Paragraphs 1 and 7).

The answer to this question does not depend on whether the appraisals took place in the context
of a home purchase mortgage assignment, a refinance, or any other context. It also does not
depend on whether you knew the homeowner’s race because you met them. Whether you knew
the race of the homeowner because they greeted you in the context of a refinance, deduced the
race of the homeowner because of personal effects in the home, or guessed the race of the
homeowner using other facts about the subject property or the area, the same issues arise.

It is possible that additional facts could exist that would provide a nondiscriminatory explanation
for the selection of comparable sales. Nor does USPAP require that comparable sales always be
drawn from within the same subdivision or historic district. Regardless, the difference in approach
as illustrated in this scenario is an indicator of potential prohibited discrimination, especially
considering the similarity in the relevant characteristics of the home and the intended use of the
assignment results.
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Exercise 9

This Exercise is intended to further illustrate the concept of disparate impact noted in Paragraph
5.

The facts presented in the scenario suggest that you have a practice (even if it is not an official
policy) of applying a downward adjustment for rowhouses as a matter of course. This raises a
number of concerns under USPAP, because having any formula, rule of thumb, or automatic
adjustment is contrary to the requirement that you support assignment results with relevant
evidence and logic.

In the discrimination context specifically, the facts provided illustrate a situation where your
practice potentially has a prohibited disparate impact on the basis of race or ethnicity. Because
your practice negatively affects a type of property that exists disproportionately in areas with a
higher minority population and higher rates of minority homeownership, it also has a
disproportionate effect on minority homeowners, homebuyers, and residents. Additionally, if you
adopted this practice as a pretext for considering the race or ethnicity of homeowners or of the
residents of a neighborhood, this would pose an additional and independent disparate treatment
concern.

The fact that a policy or practice has a disproportionate adverse effect on a protected group does
not, in and of itself, violate nondiscrimination laws. Under the legal standard for disparate impact,
the existence of a disproportionate adverse effect does trigger a requirement that you show that
the practice is based on a legitimate business justification and that there is no reasonably
available alternative policy or practice that has less of a disproportionate effect. (See AO-39 for
more details.) If there is an explicit exception in antidiscrimination law that would permit your
practice, then having the practice might be permissible as a legal matter. However, the practice
might still be impermissible under USPAP for other reasons.

Here, the practice that is correct under USPAP is also the correct practice from a
nondiscrimination perspective: you should approach each property individually, whether a
rowhouse or otherwise, to determine what if any adjustments should be made to comparable
sales.
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Answers to PART 3 — EXERCISES

Exercise 10

The PREAMBLE states:
The DEFINITIONS establish the application of certain terminology in USPAP.

The opening statements in the DEFINITIONS section of USPAP state:

Defined terms are intended to clarify the meaning of words or phrases in USPAP that differ
from or are not found in popular English dictionaries and, in a few instances, to indicate
which popular dictionary definition is meant to be used if there are multiple definitions.

For the purpose of the Uniform Standards of Professional Appraisal Practice (USPAP), the
following definitions apply...

While understanding USPAP requires understanding when certain terms have a specific meaning
within USPAP, it also requires understanding that not every word, term, or phrase in USPAP
needs to be defined. It is only when the word, term, or phrase must be defined to adequately
express a concept, that it will be defined in USPAP.

“Methods and techniques” is an example of a phase that has meaning in the appraisal profession,
but its meaning is not unique in USPAP. Even without a definition in USPAP, the phrase is
meaningful; USPAP does not use the term in a way that differs from common dictionary definitions
of these words.

Exercise 11

Both answers can be found in Advisory Opinion 2, and are lllustrations 1 and 2.
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Solutions to PART 4 — CASE STUDIES

The following solutions to each case study are not absolute; they contain the most applicable
material. The USPAP publication certainly contains other references and solutions. Expect your
students to find other references, but also be prepared to explain the nuanced differences
between what they think may be applicable but is just different enough to be less useful than other
more applicable materials.

It is important to stress to the students which material best applies to the situation being
discussed.

Case Study A: Oral Appraisal Reports

USPAP contains requirements for appraisers, not for clients. USPAP cannot stop a client from
sharing his notes from the original appraiser’s oral report with another appraiser (or with anyone
else for that matter). Even if that client misrepresents what the notes are, the original appraiser
can control only her actions.

The first appraiser provided an oral report correctly, assuming:

e Tothe extent it is possible and appropriate, she orally addressed the substantive matters
set forth in Standards Rule 2-2(a).

o Her certification was signed and dated, with the “date” being the date the oral report was
“transmitted” to the client.

o The workfile is sufficient for the appraiser to produce an Appraisal Report, which is a
written report prepared in compliance with Standards Rule 2-2(a).

Note that this is not a case in which the Comment to Standard Rule 2-2(a) is applicable, since the
person (the second appraiser) receiving the notes received neither a written appraisal report, nor
was that person an intended user.

REFERENCE TO CITE POINTS TO EMPHASIZE

Definition of REPORT Regardless of whether an appraisal report
is written or oral, it still meets the
definition of report.

RECORD KEEPING RULE Certification must be signed and dated
(as of the date of the report).
Comment to Standards Rule 2-2(a)(ii) The second appraiser is not an intended
Comment to Standards Rule 2-2(b)(ii) user.
Comment to Standards Rule 8-2(a)(ii) The second appraiser did not receive a
Comment to Standards Rule 8-2(b)(ii) copy of an appraisal report- so this
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REFERENCE TO CITE

POINTS TO EMPHASIZE

Comment to Standards Rule 10-2(a)(ii)
Comment to Standards Rule 10-2(b)(ii)

Comment would an appraisal report, so
this Comment would not apply.

Standards Rule 2-4
Standards Rule 4-4
Standards Rule 8-4
Standards Rule 10-4

Content of oral report.

Advisory Opinion 34

The date of report indicates the
perspective from which the appraiser is
examining the market.

FAQ 1 and FAQ 144

Date of report.

FAQ 291

The communication of a final value
conclusion is an appraisal report and
therefore, the communication is subject to
Standards Rule 2-2.

FAQ 305

For an oral report, the workfile must
contain a summary of the oral report and
a signed and dated certification.

FAQ 306

While a workfile must be in existence
prior to the issuance of a report, for an
oral report, a summary of the report must
be added within a reasonable time after it
is issued.

FAQ 144

The “date of report” is effectively the date
the report was transmitted to the client (in
this case, transmission was oral).
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Case Study B: Personal Inspection

If a prior inspection occurred before the agreement to perform the assignment, that is not a
personal inspection as defined in the certification. The inspection made by the Senior Appraiser
was not a part of that appraiser’s scope of work.

Therefore, at the time the report was written the appraiser had not done an inspection “as part of
the scope of work.” And, although USPAP does not actually require a personal inspection, if the
report states one was made and it had not been made as of the date of the appraisal report, then
the report would be misleading. The Senior Appraiser may need to, for the purposes of providing
sufficient information and not being misleading, provide information about any physical
inspections that appraiser had made in the past (also, the Senior Appraiser will need to disclose a
prior service).

The Junior Appraiser appears to have only been collecting data for the Senior Appraiser when the
Junior Appraiser physically visited the property. Assuming the Junior Appraiser did not provide any
significant real property appraisal assistance, it is reasonable that the Junior Appraiser’s name
would not appear anywhere in the report. However, under this case study, it's also possible, for
example that the Junior Appraiser developed an opinion about the condition (which the Senior
Appraiser relied on). If that were the case, some parts of this answer would change.

REFERENCE TO CITE POINTS TO EMPHASIZE

Definition of PERSONAL INSPECTION Physical observation, by an appraiser, as
a part of the scope of work.

Standards Rule 2-3, CERTIFICATION The certification must address each
element in the certification, but not
verbatim.

The certification must state if the
appraiser (the one signing the
certification) personally inspected the

property.
ADVISORY OPINION 2 Inspection of subject property.
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Case Study C: Extraordinary Assumption

To use an extraordinary assumption, the appraiser must have a reasonable basis. First, given the
limited information we have, there does not appear to be a reasonable basis. Second, this
scenario would more likely require a hypothetical condition, and thus, the appraiser would not be
able to develop an “as is” value.

If there was a reasonable basis to use an extraordinary assumption (i.e., the facts of this example
were different than as presented), if the extraordinary assumption is clearly and conspicuously
disclosed, USPAP does not require use of the specific term “extraordinary assumption.”

REFERENCE TO CITE POINTS TO EMPHASIZE
Definition of EXTRAORDINARY Uncertain information.
ASSUMPTION

Standards Rule 1-2(f) An extraordinary assumption may
Standards Rule 3-2(e) used only in certain

Standards Rule 5-2(i) circumstances.

Standards Rule 7-2(f)
Standards Rule 9-2(f)

STANDARDS RULE 2-2(a) Necessary disclosures.

FAQ 221 How extraordinary assumptions differ
from hypothetical conditions.

FAQ 225 Reporting use of extraordinary
assumptions.
FAQ 226 Labeling extraordinary assumptions.
FAQ 228 Appraising a property not in as-is
condition.
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Case Study D: Advocacy

An individual may choose to provide appraisal services under USPAP, or advocacy services in
another role outside of USPAP. The key here is that the individual may not perform in both roles in
the same case.

REFERENCES TO CITE POINTS TO EMPHASIZE

Definition of APPRAISER Independent, impartial, and objective.

Definition of APPRAISAL PRACTICE Valuation services performed by an
individual acting as an appraiser.

ETHICS RULE, CONDUCT section Must not advocate the cause or interest of
any party or issue.

Standards Rule 3-2, Problem A reviewer must not advocate for a

Identification client’s objectives.

ADVISORY OPINION 21 (AO-21) lllustration 4.

FAQ 347 Valuation Service Involving Advocacy.
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Case Study E: Discounting

The value of all nine houses is not equal to the sum of their individual values. The total must be

discounted to recognize the cost, time, and risk with selling off the individual houses.

REFERENCE TO CITE

POINTS TO EMPHASIZE

Standards Rule 1-4(e)
Standards Rule 5-6(d)
Standards Rule 7-4(f)

Sum of the separate estates
or parts.

ADVISORY OPINION 23

Analyzing a portfolio of properties.

ADVISORY OPINION 33

Discounted Cash Flow Analysis.

ADVISORY OPINION 30

Appraisals for Use by a Federally
Regulated Financial Institutions. Tract
development with unsold units.

FAQ 311

Discounted cash flow (DCF).

7-Hour National USPAP Update Course Instructor Notes and Answers

© 2024 The Appraisal Foundation

50





